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1. EXECUTIVE SUMMARY

In order to guarantee a high level of professionalism, the Insurance Distribution Directive (IDD)
foresees minimum amounts of Professional Indemnity Insurance (Pll) cover and financial
capacity to be held by insurance and reinsurance intermediaries. EIOPA is required to regularly
review these minimum amounts and develop draft Regulatory Technical Standards (RTS)
which adapt the base amount in euro. This is a mechanical adjustment which is based on the
rate of inflation.

In order to support its review of the existing minimum amounts, EIOPA launched in April 2022,
surveys addressed to EIOPA’s Insurance and Reinsurance Stakeholder Group (IRSG) and
national competent authorities (NCAs) with the following main outcomes:

e The national legislation of the vast majority of Member States uses the current
minimum PII levels foreseen under the IDD.

e Most NCAs have not experienced any issues related to a hardening of national markets
or lack of capacity resulting in challenges for insurance intermediaries to obtain PII.
Most NCAs are also not aware of the COVID-19 pandemic having had any significant
impact on the availability/cost of Pll for insurance intermediaries.

e According to the input provided by the IRSG, the estimated increase in Pll minimum
amounts would not have a material impact in terms of availability of cover/cost of PII
cover for insurance intermediaries in most Member States.

EIOPA then ran a public consultation from 9 February 2023 to 6 May 2023 on its proposed
draft RTS, which provide that, since inflation rose by 20.32% between 1 January 2018 and 31
December 2022, the new amounts would have to be adjusted accordingly to the following:

e Pll amount applying to each claim would increase from EUR 1 300 380 to EUR 1 564
610 [+ EUR 264 230]

e Pll amount per year would increase from EUR 1 924 560 to EUR 2 315 610 [+ EUR 391
050]

e Financial capacity amount would increase from EUR 19 510 to EUR 23 480 [+ EUR 3
970]

Most stakeholders expressed their support for the proposed draft RTS, including these
mechanical adjustments. However, some concerns were raised about the existing
methodology used in the IDD for adjusting the minimum amounts and the need to have
sufficient time to adjust a large number of PIl contracts in order to ensure that the required
insurance cover will be available in time. These are issues which would need to be addressed
either in the future review of the IDD or as part of the European Commission’s development
of the implementing legislation.



2. FEEDBACK STATEMENT TO THE PUBLIC
CONSULTATION

EIOPA ran a public consultation from 9 February 2023 to 6 May 2023 on draft amending
Regulatory Technical Standards adapting the base euro amounts for Pll and for financial
capacity of insurance intermediaries under the Insurance Distribution Directive (IDD). EIOPA
received 7 written responses from stakeholders. As indicated in the charts below, most
respondents are trade associations and individual insurance intermediaries and respondents
are located in Bulgaria, France, Germany, Italy and Slovenia and one EU association.

Type of stakeholders

¢

= Trade associations = Insurance intermediaries = NCA

Member State of stakeholders

&

= Bulgaria = France = Germany = ltaly = Slovenia = EU




See below a summary of the responses received and for a full list of comments to the
Consultation Paper.

Question 1: Do you have any comments on the proposed draft RTS adapting the base euro
amounts for PIl and for financial capacity of insurance intermediaries?

Most stakeholders expressed their support for the proposed draft RTS for adapting the
minimum amounts foreseen under Article 10(4) and (6). The German Financial Services
Association (AfW) stated, for its market, that even though most losses were significantly below
the statutory minimum insurance sum and losses in the millions were extremely rare, it
welcomed the increase in the statutory minimum insurance amounts.

Three respondents expressed some criticism of the proposed adjustment of the amounts:

e The European Federation of Insurance Intermediaries, BIPAR, made the point that with
a ‘backward-looking’ approach (which considers the years 2018 to 2022) that has a
forward-looking application (potentially from November 2023 for the following five
years), this will lead to a situation where a period that has seen an unusually high
change in European Index of Consumer Prices (EICP) is applied to a period where the
EICP is likely to be declining as economies look to recover. They further argued that it
could have a disproportionately negative effect on the European intermediary sector
as it too tries to recover.

e MS&H (BG) mentioned that the increase of the minimum amounts for PIl was not
appropriate as this disregarded the fact that insurance services and prices have not
grown in the same way as inflation.

e Chambre Nationale des Conseils Experts Financiers (CNCEF, FR) pointed out that the
amount of the financial guarantee is too low because, in practice, insurance

intermediaries do not submit the funds, leaving many victims without compensation.

The German Insurance Association (GDV) pointed out that a large number of Pl contracts will
have to be adjusted and asked for a transitional period of about 6 months to adjust all
contracts to the new amounts. Otherwise, it could not be guaranteed that the required
insurance cover will be available in time.

EIOPA response:

With regard to the critical comments about the proposed adjustment of the amounts due
to the need to rely on an unusually high level of the HICP in a given period, EIOPA
appreciates these concerns, but notes that it has an obligation to use the HICP under the

IDD to adjust the minimum amounts and it is for the EU co-legislators to consider whether




another form of indicator to adapt the amounts is appropriate, subject to the Commission
proposing a change as part of its review under Article 41(2) of the IDD.

EIOPA also notes that it is not in the remit of EIOPA to decide on a possible transition period
given to market participants to implement the new amount and amend existing contracts.
This falls within the competence of the European Commission and EU co-legislators.
However, EIOPA would like to point out that a transition period of one year was included in
the Commission Delegated Regulation the last time the minimum amounts were adjusted
in 2019:.

Question 2: Have you identified any specific issues with regard to the Pll market?

CNCEF (FR) indicated that, in France, some providers offer to certain insurance intermediaries,
PIl with cover lower than the legal minimum amounts. The respondent raised the question
whether the legal minimum amounts apply to all insurance intermediaries, no matter their
status.

Ceredani Marco (IT) highlighted that it is difficult for some categories of Italian insurance
intermediaries to obtain their own PII cover due to a lack of products offered to them from
companies operating in the Italian market since the national legislation provides that these
categories of intermediaries should be included in the PIl coverage stipulated by the main
intermediaries who make use of their collaboration. According to the respondent, the national
legislation should be adjusted to address this issue.

The GDV (DE) expressed the view that the liability for intermediaries is constantly being
tightened by current and planned legal regulations and that, therefore, a hardening of the
market in the next few years might be conceivable.

BIPAR stated that, in most EU Member States, to date, no specific issues, linked for example
to a hardening of national market or to a lack of capacity leading to difficulties for insurance
intermediaries to obtain professional liability insurance, had been identified.

The Insurance Supervision Agency (SI) stated that it had not identified any specific issues with
regard to the PIl market.

1N.B.: Article 2 of Commission Delegated Regulation (EU) 2019/1935.



EIOPA response:

EIOPA appreciates the helpful feedback provided by consultation respondents on the actual
or potential status of the Pll market in the EU and the availability of PIl cover, which
demonstrates a diverse picture across the EU in terms of the various national markets.

EIOPA also notes the comments received on domestic insurance legislation related to PlII
and its application to different categories of insurance intermediaries. The requirement to
hold minimum amounts of Pll cover applies to all insurance and reinsurance intermediaries
under Article 10(4) of the IDD, but it is important to note that the definition of an “insurance
intermediary” is linked to an activity-based definition of “insurance distribution” and the
criteria for registration of insurance intermediaries are established at national level and not
in the scope of this consultation.

Question 3: Do you expect any potential market impact from the estimated increase in the
minimum amounts of Pll cover such as an anticipated rise in the level of premiums for PII
cover?

CNCEF (FR) expressed the view that the estimated increase in the minimum amounts of PII
will probably have positive impacts, such as a better compensation of the victims. However, it
will also have negative impacts, like a rise in the level of premiums for small-sized insurance
intermediaries.

The GDV (DE) indicated that an increase in the sums insured to the intended extent can be
expected to result in a premium adjustment. However, this only applies to a limited extent if
higher sums insured than the currently applicable minimum sums insured have already been
agreed in the insurance contract.

BIPAR noted that in some national markets, the proposed increase of the minimum amounts
of Pl cover would have little impact on a possible increase in premiums as, in those markets,
insurance intermediaries hold PIl cover with larger amounts of indemnity than the minimum
amounts proposed by the IDD. However, they also postulated that in those Member States,
the NCAs might decide to adopt new minimum amount, higher than the EU minimum
amounts, taking into account, for example, are other factors of increase, including an increase
in costs due to a tightening of the reinsurance market.

AfW stated that it remained to be seen whether insurance undertakings would implement the
increase in the amounts insured, free of charge or against a premium surcharge. However,
since the premiums for pecuniary loss liability insurance for insurance intermediaries had



fallen over the last few years, AfW were of the view that a higher premium would not have a
general impact on the pecuniary loss liability insurance market.

The Insurance Supervision Agency (SI) stated that it did not expect any potential impact from
the estimated increase in the minimum amounts of PII.

EIOPA response:

EIOPA appreciates the feedback provided by consultation respondents on possible market
impacts from the estimated increase in the statutory minimum amounts of Pll cover, for the
purposes of its work in completing its draft RTS.

Although an increase in the minimum amounts of Pll cover may lead in some national
markets to premiums for Pl cover being adjusted by insurance undertakings, the feedback
shows a variety of views as regards the impact of this — ranging from a positive impact in
terms of more compensation of victims, no general impact on the pecuniary loss liability
insurance market to concerns about the implications of premiums rises for small insurance
intermediaries.




3. BACKGROUND ON PROFESSIONAL INDEMNITY
INSURANCE

Pl is a form of liability insurance that typically covers the cost of compensating policyholders
for claims, legal fees or subsequent legal remedies. Compensation for such losses can
generally arise from acts, errors or omissions committed by insurance and reinsurance
intermediaries (collectively referred to as ‘insurance intermediaries’ for the purposes of this
Final Report) during the course of conducting their business activities.

An insurance intermediary holding the required level of Pll can provide a key prudential and
consumer protection safeguard. The requirement for insurance intermediaries to hold PlI
covering the whole territory of the EU under the IDD helps to protect consumers by increasing
the funds available to insurance intermediaries to meet customer claims arising from
professional negligence. Pll is a useful tool in ensuring that the risks associated with providing
this service are properly managed. Claims against such insurance intermediaries for
professional negligence often come from their customers, so Pl strengthens consumer
protection by providing a source other than the intermediary’s capital from which claims may
be met.

PIl also benefits ancillary insurance intermediaries as, even though the IDD does not specify
minimum amounts of Pll cover which they should hold, it states that Members States should
“require ancillary insurance intermediaries to hold Pll or comparable guarantees at a level
established by Member States taking into account the nature of the products sold and the
activity carried out”?. Indeed, many ancillary insurance intermediaries and insurance
intermediaries hold cover in excess of their regulatory obligations. It can be used to finance
large and unexpected liability claims and thereby, to protect the assets of its owners. It
normally covers both legal liability and defence costs, the sum of which may be so substantial
in some cases that it may jeopardise the solvency of the ancillary insurance intermediary and
smaller insurance intermediaries.

PIl may be particularly valuable for smaller insurance intermediaries and ancillary insurance
intermediaries, which might find it difficult or inappropriate to their business structure to hold
large amounts of capital. It can operate in conjunction with market forces by using the
commercial insurance market to help maintain the solvency of intermediaries that provide
important retail services such as investment advice.

Furthermore, the IDD provides for specific national options to protect customers against the
inability of the insurance, reinsurance or ancillary insurance intermediary to transfer the

2 Article 10(5) of the IDD
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premium to the insurance undertaking or to transfer the amount of claim or return premium
to the insured. All these options, which are considered to be equally effective, play an
important role in enhancing trust in insurance distribution. Among these options lies the
possibility to require the intermediary to hold a minimum financial capacity?.

3 Article 10(6)(b) of the IDD includes a requirement for the intermediary to have financial capacity amounting, on a permanent basis, to
4 % of the sum of annual premiums received, subject to a minimum of EUR 18 750.



11

4. REVIEW CARRIED OUT AND CONSULTATION OF
EIOPA’S STAKEHOLDER GROUP

Article 10(7) of the IDD states:

“EIOPA shall regularly review the amounts referred to in paragraphs 4 and 6 in order to take
account of changes in the European index of consumer prices as published by Eurostat. The
first review shall take place by 31 December 2017 and successive reviews shall take place
every five years thereafter.

EIOPA shall develop draft requlatory technical standards which adapt the base amount in
euro referred to in paragraphs 4 and 6 by the percentage change in the index referred to in
the first subparagraph of this paragraph over the period between 1 January 2013 and 31
December 2017 or between the last review date and the new review date and rounded up
to the nearest multiple of EUR 10.

EIOPA shall submit those draft regulatory technical standards to the Commission by 30 June
2018 and the successive draft regulatory technical standards every five years thereafter.”

As indicated above, the IDD foresees base amounts of Pll cover and financial capacity to be
held by insurance intermediaries. In this context, EIOPA is required to:

1. regularly review the minimum amounts for Pll and financial capacity; and
2. develop draft RTS which adapt the base amount in euro.

In order to comply with this obligation, EIOPA carried out a review in 2017 of the amounts and
submitted to the European Commission its in June 2018. In November 2019, the

of the EU indicating that:

e The base Pll amounts of EUR 1 250 000 applying to each claim and in aggregate EUR 1
850 000 per year for all claims, as referred to Article 10(4), shall respectively be
adapted to EUR 1 300 380 and EUR 1 924 560; and

e The base financial capacity amount of EUR 18 750, as referred to in Article 10(6), shall
be adapted to EUR 19 510.

Since this is an exercise that has to be carried out every 5 years, EIOPA has conducted a review
of the amounts and intends to submit draft RTS adapting the updated amounts to the
European Commission by 30 June 2023.


https://register.eiopa.europa.eu/Publications/Letters/EIOPA-18-413%20Draft%20RTS%20for%20PII.PDF
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2019.301.01.0003.01.ENG&toc=OJ:L:2019:301:TOC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2019.301.01.0003.01.ENG&toc=OJ:L:2019:301:TOC
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The review conducted by EIOPA concludes that the European index for consumer prices
(EICP)* has increased by [20.32%] (from 102.86 to [123.76], 2015=100) during the review
period (from 1 January 2018 and 31 December 2022) and consequently changes are required.
The EICP as published by Eurostat is the consumer price index as it is calculated in the
European Union (EU), according to a harmonised approach and a single set of definitions. It
comprises geographically the whole European Union and also covers Iceland, Liechtenstein
and Norway.

EIOPA understands subparagraph 1 of Article 10(7) of the IDD as a review clause in its own
right. In order to support the review process, EIOPA conducted a survey among its NCAs and
Insurance and Reinsurance Stakeholder Group (IRSG). The survey covered:

The current national implementation of minimum amounts of Pll cover;
The current market situation in terms of availability and cost of Pll cover; and
The potential market impact of the estimated increase in the minimum amounts of Pll

cover.

The main findings from EIOPA’s survey are mentioned in the following sections.
includes a more detailed summary of the responses.

1. The current national implementation of minimum amounts of PIl cover

The national legislation of the vast majority of Member States uses the current minimum PII
levels foreseen under the IDD, adapted by Delegated Regulation (EU) 2019/1935. Only FR, LU,
MT and NO have adopted national legislation stipulating amounts that are higher than the

minimum Pll levels at European level.

Some Member States have changed the scope of the requirement to hold Pll by limiting it to
insurance brokers (e. g. FI, LT)° or extending it to ancillary insurance intermediaries (e. g. Fl,
IE, IT, PL, PT).

In order to address concerns that very high policy deductibles® for PIl cover, could lead to
consumer detriment in the case of a large claim when the insurance intermediary does not

have sufficient financial capacity to cover the deductible, eight Member States’ have

4 The European Index of Consumer Prices (EICP) was established pursuant to Regulation (EC) No 2494/95. This Regulation was repealed by
Regulation (EU) 2016/792 of the European Parliament and of the Council of 11 May 2016 on harmonised indices of consumer prices and
the house price index, and repealing Council Regulation (EC) No 2494/95, with effect from 1 January 2017. According to this Regulation,
the HICP has been considered instead the EICP to calculate the updated minimum amounts.

5 For insurance intermediaries other than insurance brokers, the undertaking on whose behalf the insurance intermediary is acting
provides PIl cover or a comparable guarantee, in line with Article 10(4), IDD.

6 “Deductible” refers to the amount of money the policyholder has to pay toward an insured loss. The term is used by insurance
undertakings as a threshold for policy payments. The term "deductible" is often used interchangeably with "excess".

7CZ, FR, GR, HU, LI (EEA member), LV, MT, SK.
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introduced national legislation to adopt a maximum limit on the level of permissible policy
deductibles.

Several Member States that do not stipulate a maximum limit on the level of permissible
policy deductibles have adopted national rules to protect consumers in case the insurance
intermediary does not have sufficient financial capacity to cover the deductible agreed with
the insurance undertaking ( ).8

2. Current market situation in terms of availability and cost of PlI

Most NCAs are not aware of any current issues related to a hardening of national markets or
lack of capacity resulting in challenges for insurance intermediaries to obtain PIl. Furthermore,
the vast majority of NCAs are not aware of the COVID-19 pandemic having had any significant
impact on the availability/cost of PIl for insurance intermediaries.

However, according to the IRSG, in IE and, to a lesser extent, in LT?, insurance intermediaries
are suffering material difficulties to obtain/maintain PIl cover due to reduced availability or
associated costs. The potential causes of this situation are mainly claims (actual or expected)
related to COVID-19 coverage. This effect may have been compounded by hard market
conditions strongly affecting several other insurance lines.

In IE, some consumer protection concerns were reported in relation to the absence of a
requirement for an insurance intermediary to hold Pll following withdrawal of the registration,
to ensure there is Pl cover in place for claims that become known following withdrawal of the
registration. This is an issue that can be considered further in the Commission’s review of the
IDD.

In EE, LV, NO and SK, some insurance intermediaries face difficulties finding a local Pll provider
as the PIl offered by domestic insurance undertakings is very limited or too expensive. As a
result, some of these insurance intermediaries had to obtain PIl from foreign insurance
undertakings operating on a cross-border basis©.

8.CY, EE, FI, IT, LU, NO (EEA member), PL, PT, SI.

9 However, the Bank of Lithuania indicated that it has not received lately any information from insurance market participants that there are
material difficulties for insurance intermediaries to obtain Pll cover in Lithuania and all 100 insurance brokerage companies in Lithuania have
presented evidence of acquired Pll coverage in timely manner.

10 Competition and supply-side measures could improve the diversity of insurance undertakings and products available to insurance
intermediaries in those markets where there seems to be very few insurance undertakings offering Pll to insurance intermediaries.
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3. Potential market impact of the estimated increase in the minimum amounts of Pll cover

According to the input provided by the IRSG, the estimated increase in PIl minimum amounts
would not have a material impact in terms of availability of cover/cost of Pll cover for
insurance intermediaries in most Member States. However, there are other factors which are
difficult to gauge (such as loss ratios, general professional indemnity insurance availability,
insurance and reinsurance market conditions, etc.), which might also increase premiums or
deductibles or reduce coverage availability.

It is important to bear in mind that some Member States (in particular, IE) are already
experiencing problems in terms of availability of cover and associated costs and the projected
increase would further aggravate the current situation, hence possibly leading to the
withdrawal of smaller insurance intermediaries from the market.

The information obtained by IRSG regarding AT, BE, DE, ES, FR, IE, IT, LT and NL indicates that
most of the claims are well below the current Pll limits and claims reaching the thresholds or
going above them only happen seldom.

The review concludes that based on the review date (31 December 2022), the base amounts
of PIl and minimum financial capacity should be changed as follows (rounded up to the
nearest 10 EUR):

e The amount of EUR 1 300 380 is increased to EUR 1 564 610;
e The amount of EUR 1 924 560 is increased to EUR 2 315 610 and
e The amount of EUR 19 510 is increased to EUR 23 480.
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5. BASE AMOUNTS FOR PROFESSIONAL INDEMNITY
INSURANCE AND MINIMUM FINANCIAL CAPACITY

5.1 MINIMUM AMOUNTS OF Pll COVER AND COMPARABLE FINANCIAL
GUARANTEE, IN VIEW OF EIOPA’S REVIEW

Insurance intermediaries are required to hold PIl covering the whole territory of the Union, or
some other comparable guarantee against liability arising from professional negligence. The
level of indemnity shall, according to the IDD, be at least EUR 1 300 380 for a single claim and,
in aggregate, EUR 1 924 560 per year for all claims (unless such insurance or comparable
guarantee is already provided by an insurance undertaking, reinsurance undertaking or other
undertaking on whose behalf the insurance or reinsurance intermediary is acting or for which
the insurance or reinsurance intermediary is empowered to act or such undertaking has taken
on full responsibility for the intermediary’s actions). An insurance intermediary, regardless of
its size and irrespective of whether it actually operates in more than one Member State, must
satisfy this requirement in order to be registered and to carry on insurance distribution in the
EU.

However, the requirements are minimum limits of cover implying that Member States may
add additional requirements under national law, and the Directive does not stipulate a
maximum limit on the level of permissible policy excess on any policy. There are no provisions
in the IDD permitting Member States to exempt intermediaries from the requirement to hold
PIl (other than where an intermediary holds a ‘comparable guarantee’): in particular, capital
resources are not permitted as an alternative to PII.

All insurance intermediaries and ancillary insurance intermediaries are required to have —
depending on the implementation of the IDD by Member States — any one or more of the
requirements listed in Article 10(6) (a)-(d) IDD, one of which is the minimum financial capacity
amounting, on a permanent basis, to 4% of the sum of annual premiums received, subject to
a minimum of EUR 19,510.

5.2 CALCULATION OF AMOUNTS OF PIl COVER AND FINANCIAL CAPACITY

EIOPA has used the relative changes in the EICP to calculate the changes for the amounts in
Article 10(4), IDD, and Article 10(6), IDD.

The European index of consumer prices as published by Eurostat has changed over the period
between 1 January 2018 and 31 December 2022 by [20.32%].
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The rate of change (indexed) published by Eurostat for the European Economic Area is as
follows:

GEO/TIME 2017M12 | 2022M12

European Economic Area (EEA18-1995, EEA28-2004, EEA30-2007,
EEA31-2013, EEA30-2020) 102.86 123.76

The index rate of end of December 2017 (102.86) is used in this calculation as a starting point
for calculating the European index of consumer prices as of 1 January 2018. The indexed value
for the European index of consumer prices end of December 2022 was 123.76. To calculate
the relative change, the value of the index as of end of December 2022 is divided by the value
of the index beginning of January 2018:

(Indexz022m12 / Indexzo17m12 — 1) * 100 = relative change in %

The European index of consumer prices as published by Eurostat, changed, therefore, in the
period between 1 January 2018 and 31 December 2022 by 20.32%.

Therefore, the amounts in Article 10(4), IDD, and Article 10(6), IDD, will need to reflect the
changes to the EICP. Rounded up to the nearest multiple of EUR 10, the base amounts are as
follows:

e The amount of EUR 1 300 380 is increased to EUR 1 564 610;
e The amount of EUR 1924 560 is increased to EUR 2 315 610; and
e The amount of EUR 19 510 is increased to EUR 23 480.

5.3 EIOPA PROCESS AND DELIVERABLES (JUNE 2023)

The EIOPA Regulation:t specifies that draft RTS have to be technical, should not imply strategic
decisions or policy choices and that their content should be delimited by the legislative acts
on which they are based.

In this case, the IDD provisions are understood as a mere mechanical adjustment of certain
amounts based on a calculation method specified by the IDD. The IDD specifies not only the
initial values, but also the arithmetical operation to be undertaken. Furthermore, the outcome
should be rounded up to the nearest multiple of 10 EUR.

11 Article 10(1) of the EIOPA Regulation: Regulatory technical standards shall be technical, shall not imply strategic decisions or policy
choices and their content shall be delimited by the legislative acts on which they are based.
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Analysis of costs and benefits

In accordance with Article 10(1) of the EIOPA Regulation, EIOPA is requested to analyse the
potential related costs and benefits of the draft RTS. Since the concrete basis on which the
referred amounts should be updated, was already prescribed in the IDD, it could be argued
that no incremental costs are derived from the draft RTS itself. In any case, EIOPA considers it
appropriate to acknowledge that the substantial increase of [20.32%] in the minimum PII
amounts and minimum financial capacity due to the very high level of inflation will most likely
have some impact on insurance distributors in terms of costs, not only as a one-off cost, but
on an on-going basis. At the same time, the benefit of ensuring an adequate level of
professional standards for insurance intermediaries and consumer protection by increasing
the amounts for Pll in line with the inflation, can help to outweigh these costs.

Regarding minimum amounts for PIl cover, costs might be incurred due to the need to adapt,
re-negotiate or conclude new contracts for PlIl cover. Furthermore, although the initial
anecdotal evidence collected by IRSG from some Member States!? suggests that the current
claims levels rarely reach the minimum PIl amounts currently stipulated under the IDD3, it is
possible that the increase of the minimum amounts could result in a rise in premiums to be
paid by insurance intermediaries for their Pll as insurance undertakings need to reflect in their
premium calculation for PIl policies the potential eventuality of a mis-selling incident.
However, EIOPA so far has no clear evidence that an increase in the minimum PIl amounts
would result in substantive premium increases for Pll cover.

In some Member States (in particular IE), the projected increase could further aggravate the
current market situation characterised by reduced availability or associated costs, hence
possibly leading to the exit of smaller insurance intermediaries from the market, a trend EIOPA
has also seen in recent years in the report on the application of the IDD.*

The possible increase in premiums charged by insurance undertakings for Pll could also impact
how enforcement processes are carried out and how sanctions are imposed by NCAs on
insurance intermediaries related to breaches of the IDD provision on PIl. According to EIOPA’s
latest annual report on sanctions under the IDD*°, in 2021, more than one out of four IDD
sanctions related to breaches of the IDD provision on Pll. However, it should be noted that

12 AT, BE, DE, ES, FR, IE, IT, LT, NL.

13 The issue of the inter-relationship between the level of claims made and the minimum amounts of Pll cover and whether those minimum
amounts and the mechanism used to adjust those minimum amounts are justified is something that can only be fully addressed in a future
review of the IDD.

14 , pages 16 and 27.
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https://www.eiopa.europa.eu/media/news/eiopa-publishes-report-application-of-insurance-distribution-directive_en
https://www.eiopa.europa.eu/media/news/eiopa-publishes-annual-report-sanctions-under-insurance-distribution-directive-2021_en
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there is not a balanced picture across Member States, with the vast majority of such sanctions
occurring in several Member States.!®

EIOPA seeks to gather further input from stakeholders on the market impact from the
estimated increase in the minimum amounts of PIl cover through a consultation question in
order to support EIOPA’s final findings.

Regarding minimum financial capacity, opportunity costs are incurred by giving up the

opportunity to use financial resources for other purposes as there is an obligation to meet the
minimum financial capacity requirement. It should be noted that the increase of the minimum
amount in Article 10(6)(b) will not have an impact for all intermediaries; in particular, there
will be no additional costs for intermediaries in the following cases:

e where the 4% of the sum of annual premiums received by the intermediary exceeds
the updated minimum amount; or

e where other forms of protection foreseen in Article 10(6)(a), (c)-(d) apply.

The minimum financial capacity helps to ensure that the distributor can transfer the premium
to the insurance undertaking or can transfer the amount of claim or return premium to the
insured. This is an important consumer protection aspect, which ultimately increases the trust
of consumers in insurance distribution. At the same time, having a sound, financially secure
insurance intermediary is also in the interests of insurance undertakings having an (often) on-
going business relationship with an insurance intermediary. Alternative solutions to a
minimum financial capacity are possible — for example, having an internal procedure that
requires a deposit of the potential compensation directly to the customer’s bank account.

Costs may also be incurred by those Member States that will need to adapt the relevant base
amounts in their national provisions to implement the adaption of the IDD resulting from the
Delegated Regulation to be adopted. N.B. The timing of the application of the European
Commission Implementing Regulation, including the question of whether Member States and
insurance distributors would have sufficient time to take the necessary implementation
measures (e. g. insurance undertakings may need to adjust Pll contracts to update the
effective data from which on the new amounts will apply), is a matter ultimately for the
European Commission and co-legislators to take a position on.

16 For example, 99% of the Pll sanctions were imposed by three Member States only. Further information on the numbers of sanctions
imposed across all Member States can be found in the EIOPA annual report.
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6. DRAFT REGULATORY TECHNICAL STANDARDS

Article 10 of the IDD mandates EIOPA to review the amounts of PIl for insurance
intermediaries and develop draft RTS which adapt the amounts foreseen as minimum
coverage. The amounts shall be adjusted by RTS according to changes to the European index

of consumer prices set by Eurostat.

This section contains the draft RTS.
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e EUROPEAN
okl COMMISSION

Brussels, XXX
[...](2022) XXX draft

COMMISSION DELEGATED REGULATION (EU) .../...
of XXX

amending Directive (EU) 2016/97 of the European Parliament and of the Council with
regard to regulatory technical standards adapting the base euro amounts for
professional indemnity insurance and for financial capacity of insurance and
reinsurance intermediaries and repealing Commission Delegated Regulation (EU)
2019/1935

(Text with EEA relevance)
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COMMISSION DELEGATED REGULATION (EU) .../...
of XXX

amending Directive (EU) 2016/97 of the European Parliament and of the Council with
regard to regulatory technical standards adapting the base euro amounts for
professional indemnity insurance and for financial capacity of insurance and
reinsurance intermediaries and repealing Commission Delegated Regulation (EU)
2019/1935

(Text with EEA relevance)

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European Union,

Having regard to Directive (EU) 2016/97 of the European Parliament and of the Council of
20 Janaury 2016 on insurance distribution', and in particular Article 10(7) thereof,

Whereas:

(1)  The European Insurance and Occupational Pensions Authority (EIOPA) is required to
regularly review the base amounts for professional indemnity insurance and financial
capacity of insurance and reinsurance intermediaries to take into account the changes
to the European index of consumer prices as published by Eurostat. Over the period 1
January 2018 through 31 December 2022, the European index of consumer prices
produced for the Union by Eurostat has increased by 20,32%. As a result, the
abovementioned base amounts should be adapted by that percentage increase.

2 Directive (EU) 2016/97 should therefore be amended accordingly.
3) Commission Delegated Regulation (EU) 2019/19352 should therefore be repealed.

(4)  This Regulation is based on the draft regulatory technical standards submitted by
EIOPA to the Commission.

(5) EIOPA has conducted open public consultations on the draft regulatory technical
standards on which this Regulation is based, analysed the potential related costs and
benefits and requested the advice of the Insurance and Reinsurance Stakeholder Group

1 OJLOJL26,2.2.2016, p. 19.

2 Commission Delegated Regulation (EU) 2019/1935 of 13 May 2019 amending Directive (EU) 2016/97
of the European Parliament and of the Council with regard to regulatory technical standards adapting
the base euro amounts for professional indemnity insurance and for financial capacity of insurance and
reinsurance intermediaries (OJ L 301, 22.11.2019, p. 3.).
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(6)  established by Article 37 of Regulation (EU) No 1094/2010 of the European Parliament
and of the Council?.

HAS ADOPTED THIS REGULATION:

Article 1
Article 10 of Directive (EU) 2016/97 is amended as follows:

(a) paragraph 4 is replaced by the following:

“4. Insurance and reinsurance intermediaries shall hold professional indemnity insurance
covering the whole territory of the Union or some other comparable guarantee against
liability arising from professional negligence, for at least EUR 1 564 610 applying to
each claim and in aggregate EUR 2 315 610 per year for all claims, unless such
insurance or comparable guarantee is already provided by an insurance undertaking,
reinsurance undertaking or other undertaking on whose behalf the insurance or
reinsurance intermediary is acting or for which the insurance or reinsurance
intermediary is empowered to act or such undertaking has taken on full responsibility
for the intermediary’s actions.’;

(b) paragraph 6, point (b) is replaced by the following:

“(b) a requirement for the intermediary to have financial capacity amounting, on a
permanent basis, to 4 % of the sum of annual premiums received, subject to a minimum
of EUR 23 480;”.

Article 2

Repeal
Commission Delegated Regulation (EU) 2019/1935 is repealed.

Article 3

Entry into force and date of application

This Regulation shall enter into force on the [...] day following that of its publication in the
Official Journal of the European Union.

3 Regulation (EU) No 1094/2010 of the European Parliament and of the Council of 24 November 2010
establishing a European Supervisory Authority (European Insurance and Occupational Pensions
Authority), amending Decision No 716/2009/EC and repealing Commission Decision 2009/79/EC (OJ
L 331, 15.12.2010, p. 48).

EN
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It shall apply from [...].

EN
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This Regulation shall be binding in its entirety and directly applicable in all Member States

Done at Brussels,

For the Commission
The President

[..]

EN
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ANNEX |: DETAILED SUMMARY OF SURVEY TO
SUPPORT THE REVIEW PROCESS

This Annex complements section 2 of the Final Report and provides a detailed summary of
the main findings of EIOPA’s survey addressed to its NCAs and IRSG to support the review
process.

1. The current national implementation of minimum amounts of PIl cover

FR, LU, MT and NO have higher Pll minimum levels

The national legislation of a vast majority of Member States®® use the current minimum Pl
levels foreseen under the IDD. Only FR, LU, MT and NO have adopted national legislation
stipulating amounts that are higher than the minimum Pll levels under the IDD:

e FR:2
o €1500 000 / per claim (+199 620 compared with IDD PIl minimum levels)
o €2000 000 / per year all claims (+75 440)
o LU
o €1310000/ per claim (+9 620)
o €1930000 / per year all claims (+5 440)

o €1300500/ per claim (+120)
o €2 000 000 / per year all claims (+75 440)

o For insurance intermediaries that have more than 10 employees which
perform insurance distribution, the total annual coverage of Pll can be limited
upwards to an amount in Norwegian kroner corresponding to €3 903 000

o Finanstilsynet may decide (in individual cases) that an insurance intermediary
shall be required to hold Pll with a higher amount

Change in the scope of the Pl requirements

According to Article 10(4) of the IDD, insurance intermediaries shall hold Pll, unless such
insurance or comparable guarantee is already provided by an undertaking on whose behalf
the insurance intermediary is acting. On the basis of this provision, some Member States (e.

19 AT, BE, BG, CY, CZ, DE, DK, EE, ES, Fl, GR, HR, HU, IE, IS (EEA member), IT, LI (EEA member), LV, NL, NO (EEA member), PL, PT, RO, SE, S,
SK

20 Article A.512-4 of the French Insurance Code

21 Article 6, paragraph 1 of the Commissariat aux Assurances Regulation No 19/01 of 26 February 2019 on insurance and reinsurance
distribution, as amended

22 paragraph 1.9.6 of Chapter 1 of the Insurance Distribution Rules

23 Regulation 22 December 2021 on Insurance Intermediation article 3-1 paragraphs 3 and 4
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g. FI?* and LT) require only insurance brokers to hold PlI. In LT, in the case of insurance agents

and ancillary insurance intermediaries, the insurance undertaking responsible for the
registration of the insurance intermediary assumes an obligation to fully indemnity the loss
which occurred due to the failure by the insurance intermediary to perform his duties or due
to the improper performance of such duties.

According to Article 10(2), subparagraph 4 of the IDD, Member States shall adjust the required
conditions with regard to knowledge and ability in line with the particular activity of insurance
or reinsurance distributors and the products distributed, particularly in the case of ancillary
insurance intermediaries. In addition, according to Article 10(5) of the IDD, Member States
shall require that ancillary insurance intermediaries hold PIl or comparable guarantees at a
level established by Member States taking into account the nature of the products sold and
the activity carried out. On the basis of these provisions, some Member States (e. g. Fl, IE, IT,
PL and PT) have extended the requirement to hold PIl to ancillary insurance intermediaries:

e |E and IT have imposed the minimum PIl levels foreseen under the IDD on ancillary
insurance intermediaries

e InPL, ancillary insurance intermediaries are obliged to hold Pll with minimum amount
equal to indicated in the IDD or to hold comparable guarantee

e PT legislation?’ establishes that ancillary insurance intermediaries must hold PIl of at
least EUR 600 000 applying to each claim and in aggregate EUR 900 000 per year for
all claims

e In FI?’, the amount of PIl provided by an ancillary insurance broker shall be
proportionate to the quality and extent of the business in distributing insurance

Some Member States stipulate a maximum limit on the level of permissible policy deductibles

The IDD requires insurance intermediaries to have financial capacity amounting, on a
permanent basis, to 4 % of the sum of annual premiums received, subject to a minimum of
EUR 19 510. In order to limit the impact of an increase in minimum amounts of Pll on the cost
of Pll cover, insurance undertakings could offer Pll policies with higher deductibles. Since the
IDD does not stipulate a maximum limit on the level of permissible policy deductibles, very
high deductibles could lead to consumer detriment in the case of a large claim when the
intermediary has no sufficient financial capacity to cover the deductible.

The national legislation of a majority of Member States do not stipulate a maximum limit on

the level of permissible policy deductibles.?’” However, the following Member States have

24 Act on insurance distribution (234/2018), section 58

25 Article 20(1)(c) of Law no. 7/2019, of 16 January

26 Section 58 of Act on insurance distribution (234/2018)

27 AT, BE, BG, DE, DK, EE, ES, FI, HR, IE, IS (EEA member), IT, LU, NL, NO (EEA member), PL, PT, RO, SE, Sl
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introduced national legislation to adopt maximum deductibles in order to address the

concerns indicated above:

CZ: Approximately 200 EUR (CZK 5,000) or 1 % of benefit (whichever is higher)?®

HU: 4,950 EUR (HUF 2,000,000) per insured event?®

LV: 10,000 EUR3°

GR: 19,510 EUR3!

MT: 23,300 EUR and not exceeding 0.5% of indemnity limit3?

SK: 1% of the insurance benefit amount33

LI: 10% of the insurance amount3*

FR: 20% of compensation amount per claim / insured event, unenforceable against
injured parties®

Several Member States that do not stipulate a maximum limit on the level of permissible

policy deductibles have adopted national rules to protect consumers in case the insurance

intermediary does not have sufficient financial capacity to cover the deductible agreed with

the insurance undertaking:

In CY, FI, NO3¢, PT?” and SI®%, the insurance undertaking must pay an insurance
compensation to the injured party without subtracting the deductible and may recover
the deductible amount from the insurance intermediary

In IT39, LU% and PT*, any deductible or excess must be unenforceable by the insurance
undertaking against injured parties, to whom damages must be paid for in full up to
the amounts of cover

In EE, when inspecting insurance contracts, Finantsinspektsioon checks that the
deductible is in proportion to the insurance broker’s own funds and does not place
customers in a situation where the insurance broker does not have enough resources
to compensate for the possible loss

In PL, the national framework does not provide the possibility to use deductibles in Pll

28 § 13 para. 2 of the Act No 170/2018 Coll, on Insurance Distribution

29 Section 5 (1)-(2) of the Government Decree No. 44/2015 on the minimum content requirements of the Pll of multiple agents and broker
30 Article 28, Paragraph five of the Insurance and Reinsurance Distribution Law

31 Bank of Greece Executive Committee’s Act 167/2020 (Art. 2)

32 paragraph 1.9.7 of Chapter 1 of the Insurance Distribution Rules

33 § 30 (2) of Act No. 186/2009 Coll.

34 Art. 17 para. 1 lit. e Insurance Distribution Act

35 Article A512-4 of the French Insurance Code. The maximum deductible of 20% of the compensation amount is optional. There is no
requirement for the PII contract to include this deductible in its coverage

36 Act 22 December 2021 on Insurance Intermediation § 7-4

37 Article 26 of Regulatory Standard no. 13/2020-R, of 30 December

38]A-1, Article 568

39 Article 11, par. 2, lett. c) of IVASS Regulation no. 40/2018

40 Article 6, paragraph 2, of the Commissariat aux Assurances Regulation No 19/01 of 26 February 2019 on insurance and reinsurance
distribution, as amended

41 Article 26 of Regulatory Standard no. 13/2020-R, of 30 December
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2. Current market situation in terms of availability and cost of PIl cover

Most NCAs not aware of challenges for insurance intermediaries to obtain Pll

A majority of NCAs*? is not aware of any current issues related to a hardening of national
markets or lack of capacity resulting in challenges for insurance intermediaries to obtain PII.
Some NCAs have reported the following observations:

e In LT, according to the statistics provided by insurance companies, in 2021, the amount
of premiums for Pll increased by 28% compared to 2020 data*

e In EE, LV, NO and SK, some insurance intermediaries face difficulties finding a local PII
provider as the PIl offer by domestic insurance undertakings is very limited or too
expensive®*. As a result, some of these insurance intermediaries had to obtain PIl from
insurance undertakings authorised in other Member States

e DE has reported that the liability situation of insurance intermediaries becomes
increasingly more challenging by current and planned regulations, making possible a
hardening of the market in the next years. In addition, when requesting coverage
above the minimum Pll levels, reinsurers act more carefully at the moment

e In MT, national legislation includes a provision that the Pll cover should also cover loss
of documents. The limit associated to this cover has made it more difficult for
insurance intermediaries to provide adequate cover. Furthermore, it is to be noted
that due to the hardening of national markets, the professional indemnity cover for
insurance intermediaries has increased and this especially affects smaller
intermediaries

¢ InIE, some consumer protection concerns were reported in relation to the absence of
a requirement for an intermediary to hold Pll post revocation, to ensure there is PlII
cover in place for complaints that become known post revocation. This issue is under
consideration to identify potential course of action. This is an issue that can be
considered further in the Commission’s review of the IDD

IRSG: Most Member States are not experiencing problems regarding Pll availability or its cost

Based upon initial anecdotal evidence gathered by IRSG, most EU Member States are not
experiencing problems regarding PIl availability or its cost. While more study is necessary, out
of those where the IRSG obtained information, there are two, IE and LT, particularly the

4223 NCAs
43 This data does not include data of insurance companies operating in Lithuania under Freedom to Provide Services (FoS)

44 The PIl offer by domestic insurance undertakings may be limited because they do not have a large enough portfolio to spread the
potential risk sufficiently without the price of the product becoming too expensive).

45 However, the Bank of Lithuania indicated that it has not received lately any information from insurance market participants that there
are material difficulties for insurance intermediaries to obtain Pll cover in Lithuania and all 100 insurance brokerage companies in
Lithuania have presented evidence of acquired PIl coverage in timely manner.
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former, where insurance intermediaries are suffering material difficulties to obtain/maintain
PIl cover, due to reduced availability or associated costs. It is important to note that this
situation might also be taking place in other Member States where the IRSG lacks information.

The causes of this situation are mostly due to claims (actual or expected) related to COVID-19
coverage. This effect may have been compounded by hard market conditions strongly
distressing several other insurance lines (directors and officers liability insurance, general
liability insurance, property insurance, etc.)

Also relevant to note that due to COVID-19, many/most Pll policies at renewal began to
include very wide exclusions concerning pandemic or transmissible viruses/diseases, etc.,
hence reducing insurance intermediaries’ protection. This could end up producing further
material impact because most policies provide “claims made” cover and (in some markets)
new COVID-19 related cases continue to be filed at courts.

Most NCAs are not aware of COVID-19 impacting Pll availability

The vast majority of NCAs are not aware of COVID-19 having any impact on the
availability/cost of Pl for insurance intermediaries®®. Some Member States have reported the
following observations:

e In MT, the impact on the availability/cost of PIl on insurance intermediaries started
arising in 2018/19 before COVID-19. Market capacity was reduced and it became more
difficult for insurance intermediaries to find appropriate PIl cover. Whilst COVID-19
was not the main driving factor to reduce market capacity, COVID-19 exacerbated it
further

e GR has noticed that a general exclusion in coverage in case of losses linked/related to
COVID-19 or other pandemics is applied to Pll policies

e In DE, one reason given for the partial limitation of high coverages, above the
minimum threshold, are the implications of COVID-19. Insurers are concerned about a
possible increase of claims due to insufficient or complete lack of consultation/advice
or the liability of intermediaries because of possible mis-selling of business
interruption policies

4628 NCAs
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3. Potential market impact of the estimated increase in the minimum amounts of Pli

cover

IRSG: Increase in Pll limits would not have a material effect in terms of cover availability/cost
for insurance intermediaries in most Member States

Based on the input provided by the IRSG, the estimated increase in Pll limits would not have
a material effect in terms of cover availability/cost for insurance intermediaries in most
Member States, however, there are other factors which are difficult to gauge (such as loss
ratios, general professional indemnity availability, insurance and reinsurance market
conditions, etc.), which might also increase premiums or deductibles or reduce coverage
availability.

It is very important to bear in mind that some Member States (in particular |IE) are already
experiencing problems in terms of availability and associated costs and the projected increase
would further aggravate the current situation, hence possibly leading to the exit of smaller
insurance intermediaries from the market.

Another matter to perhaps take in consideration is that Pll limits seem to have adapted to the
specificities of each Member State, to take into consideration the particularities and level of
potential claims. Accordingly, in many cases this has (voluntarily) translated into limits higher
than those currently imposed by the IDD.

IRSG: Most of the current claims levels are well below the current Pll minimum limits

The information obtained by IRSG regarding AT, BE, DE, ES, FR, IE, IT, LT and NL indicate that
most of the claims are well below the current PIl limits and claims reaching the thresholds or
going above them only happen seldom.



ANNEX ll: RESOLUTION TABLE FOR CONSULTATION PAPER

No | Institution Reference Comment Processing
/ person
1. | Insurance Question 1: Do you We have no comment Noted.
Supervision | have any comments on
Agency the proposed draft RTS

adapting the base euro
amounts for PII and for
financial capacity of
insurance
intermediaries?

Question 2: Have you We haven't identified any specific issues. Noted.
identified any specific
issues with regard to
the PII market?

Question 3: Do you We don’t expect any potential impact. Noted.
expect any potential
market impact from the
estimated increase in
the minimum amounts
of PII cover such as an
anticipated rise in the
level of premiums for

PII cover?

2. | Ceredani Question 2: Have you On the occasion of the revision of the ceiling of civil liability EIOPA cannot comment
Marco (IT identified any specific towards third parties, I would like to point out the difficulties | on domestic insurance
insurance issues with regard to encountered by Italian intermediaries registered in Letter E legislation.
intermediar | the PII market? of the RUI to obtain their own professional insurance due to

y) lack of offer from companies operating in our country.
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No

Institution
/ person

Reference

Comment

Processing

The legislation in force in Italy provides that the professional
responsibilities of intermediaries registered in Letter E are
covered by the policies of other intermediaries who make
use of the collaboration of Letters E; but the insurance
contracts of Letters A, B, C may include actions of recourse
against the Letters E which thus remain without any cover.
With this mechanism, customer protection is guaranteed but
the interests of intermediaries are discriminated against.

The IVASS authority argued that the argument is not
relevant to the legal system, which is concerned only with
the protection of the customer and that the solution to these
things must be found in professional indemnity insurance
contracts.

In fact, the obligation of insurance for the professional civil
liability of the insurance intermediary protects the interests
of customers but also those of the insured intermediary,
except those of Italian intermediaries registered in Letter E
who are unable to subscribe to professional civil liability
policies.

It would be appropriate, therefore, that the obligation to
insure be extended also to the Letters E of the RUI to
address this gap.

Finally, it should be noted. That the category of the Letters E
of the RUI is the most consistent as well as being the one in
direct contact with the customer.

Thank you very much
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No | Institution Reference Comment Processing
/ person
3. | CNCEF Question 1: Do you The amount of the financial guarantee is too low because in | Noted.
(Chambre have any comments on | practice if the insurance intermediary doesn’t submit the
Nationale the proposed draft RTS | funds, there will be many victims per year and according to
des adapting the base euro | the principle of paying the victims proportionally of the
Conseils amounts for PII and for | amount of their claim, “au marc le franc”, many victims
Experts financial capacity of won’t have much compensation.
Financiers) | insurance
intermediaries?
Question 2: Have you All insurance intermediaries are covered the same way. Noted.

identified any specific
issues with regard to
the PII market?

However in France, some professional indemnity insurers
offer to insurance intermediary agents coverage amounts
lower than the legal minimum amounts. We are wondering if
insurance intermediary agents can subscribe to coverage
amounts lower than the legal minimum amounts or if these
minimum amounts apply to all insurance intermediaries, no
matter their status.

Please note that EIOPA
cannot comment on
domestic insurance
legislation.

However, EIOPA notes
that the minimum PII
amounts foreseen in the
IDD generally apply to all
insurance and reinsurance
intermediaries.

Question 3: Do you
expect any potential
market impact from the
estimated increase in
the minimum amounts
of PII cover such as an
anticipated rise in the
level of premiums for
PII cover?

The estimated increase in the minimum amounts of PII will
probably have positive impacts, such as a better
compensation of the victims.

It will also have negative impacts like a rise in the level of
premiums for small-sized insurance intermediaries.

Noted.
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/ person

Reference

Comment

Processing

4. | MS&H (BG
insurance
intermediar

y)47

Question 1: Do you
have any comments on
the proposed draft RTS
adapting the base euro
amounts for PII and for
financial capacity of
insurance
intermediaries?

The increase of the base euro amounts for PII is not
appropriate. Basing this increase on HIPC discards the fact
that insurance services (and prices) have not grown in the
same way as the HIPC.

Noted.

Please note that Article
10(7) IDD requires EIOPA
to adapt the amounts on
the basis of HICP. It is up
to the legislator to
consider other indicators
to adapt the amounts.

5. | Gesamtver
band der
Deutschen
Versicherun
gs-
wirtschaft
e. V.

Question 1: Do you
have any comments on
the proposed draft RTS
adapting the base euro
amounts for PII and for
financial capacity of
insurance
intermediaries?

As a result of the planned adjustment of the base amounts
according to Article 10(7) IDD, many thousands of insurance
contracts will have to be adjusted. German insurers are
urgently asking for a transitional period of about 6 months
to adjust all contracts to the new amounts. Otherwise it
cannot be guaranteed that the required insurance cover will
be available in time; see also Article 2 DELEGATED
REGULATION (EU) 2019/1935.

EIOPA is aware of the
implications of changing
the base amounts under
Article 10(7) IDD for
existing contracts and the
need to adjust these
contracts. However, it
should be noted that it is
outside EIOPA’s remit to
decide upon the
application date of the
RTS.

Question 2: Have you
identified any specific
issues with regard to
the PII market?

The liability for intermediaries is constantly being tightened
by current and planned legal regulations. Against this
background, a hardening of the market in the next few years
might be conceivable.

Noted. It is outside
EIOPA’s remit to
tighten/loosen the liability
for intermediaries by
current and planned legal
regulations.

47 Some of the responses provided by MS&H are not included in the resolution table because MS&H asked EIOPA to treat them as confidential.

31




32

financial capacity of
insurance
intermediaries?

insurance on 22 May 2007.

Altogether, the statutory minimum insurance sum will be
raised in 2007 from 1,000,000 EUR by more than 500,000
EUR to 1,564,610 EUR per insured event. The current
increase of about 164,000 EUR is the most significant
adjustment. While the consumer price index rose by only
4.03% in the last period under review, it has now risen by
20.32%.

Even though most losses are significantly below the statutory
minimum insurance sum and losses in the millions are
extremely rare, the Bundesverband Finanzdienstleistung AfW
e. V. welcomes the increase in the statutory minimum
insurance sum.

No | Institution Reference Comment Processing
/ person
Question 3: Do you An increase in the sums insured to the intended extent can Noted.
expect any potential be expected to result in a premium adjustment. This only
market impact from the | applies to a limited extent if higher sums insured than the
estimated increase in currently applicable minimum sums insured have already
the minimum amounts been agreed in the insurance contract.
of PII cover such as an
anticipated rise in the
level of premiums for
PII cover?

6. | AfW, Question 1: Do you Currently, the statutory minimum insurance sums for the | Noted.
German have any comments on | professional liability insurance of insurance intermediaries are
Financial the proposed draft RTS EUR 1,300,380 for each individual claim and EUR 1,924,560
Services adapting the base euro | for all claims in a year. The new adjustment is the highest
Association | amounts for PII and for | sum adjustment since the introduction of compulsory
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Intermediar
ies

financial capacity of
insurance
intermediaries?

Consumer Prices (EICP) to a period where the EICP is likely
to be declining as economies look to recover. We believe that
it could have a disproportionately negative effect on the
European intermediary sector as it too tries to recover.

show that inflation is slowing down in the Euro area
and is expected to go back to 2.5% in 2024.

Many BIPAR member associations (ex: Austria, Germany,
Cyprus, Italy, France Luxembourg) consider that the
proposed draft regulatory Technical Standards (RTS)
adapting the base euro amounts for professional indemnity

No | Institution Reference Comment Processing
/ person
Question 2: Have you The current entry-level sums insured by pecuniary loss | Noted that sums insured
identified any specific liability insurers in Germany are usually EUR 1,350,000, | will no longer be sufficient
issues with regard to 1,400,000 and 1,500,000 respectively. These sums insured | in the future.
the PII market? will no longer be sufficient in
the future
Question 3: Do you It remains to be seen whether the insurers will implement the | Noted that even if there is
expect any potential increase in the sum insured free of charge or against a | a higher premium for PII,
market impact from the | premium surcharge. Since the premiums for pecuniary loss | this is unlikely to have a
estimated increase in liability insurance for insurance intermediaries have fallen | general impact on the
the minimum amounts over the last few years, AfW believes that a higher premium | pecuniary loss liability
of PII cover such as an will not have a general impact on the pecuniary loss liability | insurance market.
anticipated rise in the insurance market
level of premiums for
PIT cover?

7. BIPAR, Question 1: Do you With a ‘backward-looking” approach (which considers the | Noted and the input on
European have any comments on | years 2018 to 2022) that has a forward-looking application | the different national
Federation | the proposed draft RTS (potentially from November 2023 for the next five years), we | market impacts is much
of adapting the base euro may end up with a situation where we apply a period that has | appreciated.

Insurance amounts for PII and for | seen an unusually high change in European Index of
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No

Institution
/ person

Reference

Comment

Processing

insurance and for financial capacity of insurance
intermediaries, will not affect their respective markets too
much, even if it will lead to an increase in premiums for PI
cover.

In many markets most insurance intermediaries hold PI cover
with larger amounts of indemnity than the minimum proposed
by the IDD. Those new proposed amounts are therefore not
expected to have any serious impact on most insurance
intermediaries in the short term.

For example, in France, Article A.512-4 of the Insurance Code
provides for a guarantee set at 1.5 million per claim with a
ceiling of 2 million per year. The same applies to financial
capacity, the minimum of which is EUR 115,000 (A.512-5
Insurance Code). EIOPA proposal will result in an adaptation
of Article A.512-4 for the base amounts for PII.

However, this being said, last year, in France, a big insurance
company withdrew from the French Market. This could be
explained by an increase in the legal risks regarding civil
liability supported by the intermediaries. Today, the French
intermediaries can find a PII cover to carry out their activity,
but regular and important increases of the amounts could lead
to less capacity in the PII French market.

In some markets, the following issues have been raised:

O In Ireland, there are concerns that any increase in the
minimum limits of indemnity will cause further PII
premium increase. These increases tend not to come
down. If inflation drops, it is very likely that the base
euro amounts will not be reduced to reflect it.
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Processing

In some other markets, insurance intermediaries hold PI
cover amounting to the current minimum PII levels of the
IDD as amended once by RTS. This is the case in Greece
for example, where those limits are considered quite high
and certainly sufficient for the market.

In Greece, the market being relatively small, there are also
concerns that those increases will have a significant impact
on the cost of PII coverage and may also reduce the
availability of coverage. This, in turn, would lead insurance
Intermediaries to find it difficult to obtain or maintain PII
coverage, mainly due to cost, but also due to reduced
availability or other related costs. Potentially in the long run,
such increases would be more onerous.

O

In

It is interesting to note that the UK saw similar issues to
Ireland in the PII market as capacity withdrew and
exclusions were added to policies in connection with the
pandemic. Capacity had started withdrawing before the
pandemic, with insurers saying that the market had been
too soft for too long and there was no money to be made
in it. The pandemic increased the pace at which capacity
withdrew.

relation to covid-19 exclusions, the FCA made a point of
saying that:

insurers introducing covid-19 exclusions may be failing to
meet their POG obligations to provide products that were
compatible with the needs, characteristics and objectives
of the target market;

intermediaries arranging PII cover for other brokers with
such exclusions, may be failing to meet the customer’s
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best interest rule and that such exclusions may not be
consistent with their customers’ need and

- intermediaries buying PII cover with covid-19 exclusions
may be failing to meet their prudential obligations to have
cover in respect of claims for which it may be liable, as a
result of the conduct of itself, its employees and its
appointed representatives.

O In the Netherlands, intermediaries believe that a thorough
market survey should be carried out by EIOPA before
proposing increases. There is also a concern that any
increase in the minimum amounts of PI cover will cause
further PII premiums increase. This will impact the
availability of intermediaries’ services and create a
disadvantage for the small and medium size intermediaries
compared to the large ones.

O In Sweden, the main concern is regarding transitional
measures. It is key that existing policies at the time of the
entry into force of the new levels are not subject to
changes until the time of renewal.

O In Poland, it was noted that the regulated minimum
amounts of PII for insurance intermediaries exceed those
for other professions. At the same time the loss frequency
of the intermediaries’ PII is very low, e.g. there have been
no claims reported in 2021 according to KNF (Polish
supervisor). Therefore, the increase of amounts will be the
direct result of IDD provisions and will not reflect the
economic need of the market.

Question 2: Have you
identified any specific

In most EU countries, to date, no specific issues, linked for
example to a hardening of national market or to a lack of

Noted regarding no
particular hardening of
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issues with regard to
the PII market?

capacity leading to difficulties for insurance intermediaries to
obtain professional liability insurance, have been identified.

In Germany, despite the fact that only a limited number of
insurers offer PI cover for insurance intermediaries, it is said
that the market is working well and no specific issue regarding
the availability of PII coverage has been identified.

In Ireland, a large PII provide, AIG, pulled out of the Financial
Broker Market world-wide. This has had a significant impact
on competition in the market.

national markets or lack
of capacity being
identified.

Question 3: Do you
expect any potential
market impact from the
estimated increase in
the minimum amounts
of PII cover such as an
anticipated rise in the
level of premiums for
PII cover?

In some national markets, the proposed increase of the
minimum amounts of PII cover will have little impact on a
possible increase in premiums.

As explained in our response to Question 1, in those markets
insurance intermediaries hold PI cover with larger amounts of
indemnity than the minimum proposed by the IDD.

However, it could well happen that the concerned regulators
decide to adopt a new minimum amount, higher than
European minimum amounts.

In general, we also note that there are other factors of
increase, including an increase in costs due to a tightening of
the reinsurance market.

In some other markets, like in Poland, EIOPA proposed
increases in the minimum amounts of PII cover will naturally
result in premium increases. It is likely to affect the smaller
intermediaries particularly in view of the cumulative effect of
inflationary increases in other cost categories.

However, the PII market capacity is not expected to shrink as
the result of the limits increase.

Noted regarding concerns
about some NCAs
adjusting national
minimum amounts which
go even higher than a
high increase arising from
the mechanical
adjustment due to the
high rise in inflation in the
relevant period.
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In Ireland, as mentioned in our response to Question 1, any
increase in the cover will impact the cost of PII which has
already increased quite significantly - there has already been
an 100% increase in the minimum premiums due to AIG
exiting and the Irish market is currently in a hard market with
limited options at present.
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Introduction

1. EIOPA, as a European Authority, is committed to protect individuals with regard to
the processing of their personal data in accordance with Regulation (EU) No
2018/1725 (further referred as the Regulation).*®

Controller of the data processing

2. The controller responsible for processing your data is EIOPA’s Executive Director.
Address and email address of the controller:

3. Westhafenplatz 1, 60327 Frankfurt am Main, Germany
fausto.parente@eiopa.europa.eu

Contact details of EIOPA’s Data Protection Officer

4. Westhafenplatz 1, 60327 Frankfurt am Main, Germany
dpo@eiopa.europa.eu

Purpose of processing your personal data

5. The purpose of processing personal data is to manage public consultations EIOPA
launches and facilitate further communication with participating stakeholders (in
particular when clarifications are needed on the information supplied).

6. Your data will not be used for any purposes other than the performance of the
activities specified above. Otherwise you will be informed accordingly.

Legal basis of the processing and/or contractual or other obligation imposing it

7. EIOPA Regulation, and more precisely Article 10, 15, 16, 16a and 29 thereof.

8. EIOPA’s Public Statement on Public Consultations.

Personal data collected

48 Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October 2018 on the
protection of natural persons with regard to the processing of personal data by the Union institutions, bodies,
offices and agencies and on the free movement of such data, and repealing Regulation (EC) No 45/2001 and
Decision No 1247/2002/EC.


mailto:fausto.parente@eiopa.europa.eu
mailto:dpo@eiopa.europa.eu
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9. The personal data processed might include:
- Personal details (e.g. name, email address, phone number);
- Employment details.

Recipients of your personal data
10. The personal data collected are disclosed to designated EIOPA staff members.

Transfer of personal data to a third country or international organisation

11. No personal data will be transferred to a third country or international organization.

Retention period

12. Personal data collected are kept until the finalisation of the project the public

consultation relates to.

Profiling

13. No decision is taken in the context of this processing operation solely on the basis

of automated means.

Your rights

14. You have the right to access your personal data, receive a copy of them in a
structured and machine-readable format or have them directly transmitted to
another controller, as well as request their rectification or update in case they are

not accurate.

15. You have the right to request the erasure of your personal data, as well as object to

or obtain the restriction of their processing.

16. For the protection of your privacy and security, every reasonable step shall be taken
to ensure that your identity is verified before granting access, or rectification, or

deletion.

17. Should you wish to access/rectify/delete your personal data, or receive a copy of
them/have it transmitted to another controller, or object to/restrict their

processing, please contact [legal@eiopa.europa.eu]

18. Any complaint concerning the processing of your personal data can be addressed to
EIOPA's Data Protection Officer (DPO@eiopa.europa.eu). Alternatively, you can also
have at any time recourse to the European Data Protection Supervisor

(www.edps.europa.eu).



EIOPA

Westhafen Tower, Westhafenplatz 1
60327 Frankfurt — Germany

Tel. + 49 69-951119-20
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